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Step ONE in Your Law Practice 

Management Review 

**[P]eople who focus on professional behaviors—things that 

require no talent—are perceived as higher performers and, in turn, 

given more opportunities.

Master the things that take no talent.*

**You don’t need to be the most talented person in the room to be 

given opportunities. Instead, you need to consistently excel at the 

things that require no talent, such as:

Punctuality – Being on time or early signals reliability and 

professionalism.

Work Ethic – Effort and persistence can outweigh raw talent.

Positive Attitude – Enthusiasm and optimism make you a magnet 

for new opportunities.

Being Coachable – Willingness to learn and adapt makes you 

invaluable.

Consistency – People trust those who show up and deliver day in 

and day out.

*Coaches in every sport too 

numerous to cite, most recently, 

Nick Sirianni, Head Coach, 

Philadelphia Eagles.

**Matthew Hutz; “Being a No-

Talent Goofball: The Overlooked 

Key to Success - Having No-

Talent is a Talent”; Becoming 

EPIC Journal; Feb 18, 2025.
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Step ONE in Your Law Practice 

Management Review 
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Calendaring

Master the things that take no talent.

The Big Three Documents

Client Communication

Trust Accounting

Client File and Firm Documents Retention



Strategic Planning

1) Vision for the Future Firm

2) 360 Analysis

3) Mission Statement

4) SWOT

5) Action Plans
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Strategic Planning

Understanding the firm

 Culture;

 Problems;

 Strengths.

Understanding the environment in which 

the firm operates; 

 Opportunities and Threats;

 Trends of practice areas;

 Societal changes; 

Find patterns and systems to allow the firm 

to accomplish established goals.
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Strategic Planning

Questions to ask:

Is there a partnership and or management agreement?  If YES, does it address issues related 

to retiring and/or leaving partners and Notification to client of retirement/leaving/Continuing 

client representation/Disposition of client file/Restrictions on practice after retirement/Division 

of fee?

 

To whom does the Managing Partner/Executive/Committee Report/The entire partnership/A 

committee of the partnership

Is there an established schedule of reports?

 

Does the firm annually establish income goals, by lawyer and the firm overall?

Does the firm require lawyers to create an anticipated fee budget for each representation

Does the firm have annual hourly billing requirements per attorney?

Are either an attorney or committee in the firm designated responsibility in the firm for Risk 

Management/Loss Prevention/Legal Ethics/ Professionalism/ Professional Liability 

Insurance/Claims Control/Professional Staff Management

Do the functions of the attorney/committee include the preparation, supervision, review and/or 

implementation of Client intake forms and/or procedures/Billing guidelines and any variance 

from them/Establishment of business relationships with clients/Personnel hiring/Internal 

compliance with established risk management policies/Review of firm policies relating to 

personnel with mental impairments/Satisfaction of required CLE/Training of attorneys and 

staff, (including new hires) on firm policies relating to ethics and risk management/Oversight 

of potential or actual ethics complaints, fee disputes, or malpractice claims/Oversight of 

malpractice insurance procurement/Oversight of risk management in new or special practice 

areas/Oversight of disaster recovery plans
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Strategic Planning

Questions to ask:

MRPC 4-1.3 Diligence.

[5] To prevent neglect of client matters in the event of a practitioner's death 

or disability, the duty of diligence may require that each practitioner prepare 

a plan, in conformity with applicable rules, that designates another 

competent lawyer to review client files, notify each client of the lawyer's 

death or disability, and determine whether there is a need for immediate 

protective action. 

Cf. Rule 28 of the American Bar Association Model Rules for Lawyer 

Disciplinary Enforcement (providing for court appointment of a lawyer to 

inventory files and take other protective action in absence of a plan providing 

for another lawyer to protect the interests of the clients of a deceased or 

disabled lawyer) and Rule 5.26.
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Practice Management 

page

5.26 (g) Immunity. All trustees appointed pursuant to this Rule 5.26 shall 

be immune from liability for conduct in the performance of their official 

duties in accordance with Rule 5.315. This immunity shall not extend to 

employment under Rule 5.26(h).

5.26(h) Acceptance of Clients. With the consent of any client, the trustee 

may, but need not, accept employment to complete any legal matter.



Strategic Planning – The Takeaway

On-going as law firm evolves – Plan the next 

comprehensive review immediately upon finishing the 

last one.

Ask The Questions

Retain a facilitator if necessary

Incorporate all aspects of firm operations

Regularly refer to your Mission and Vision Statements
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Client Evaluation & Intake

Just sign ‘em up!

Not so fast…

Some of the rules implicated in client intake

•4-1.1. Competence

•4-1.2. Scope of representation and allocation of authority 

between client and lawyer

•4-1.3. Diligence

•4-1.18. Duties to Prospective Client

Questions to ask:

Does your intake process address these rules’ requirements?

Three Reasons Lawyers 

Commit Malpractice:

1. I was only trying to help; 

2. I knew I shouldn’t have 

taken that case;

3. I didn't know what I was 

doing was a problem.
And it’s not just “Ethics”.
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Client Evaluation & Intake

MRPC: SCOPE – “COMMENT [17] Furthermore, for purposes of 

determining the lawyer's authority and responsibility, principles of 

substantive law external to these Rules determine whether a client-lawyer 

relationship exists. Most of the duties flowing from the client-lawyer 

relationship attach only after the client has requested the lawyer to render 

legal services and the lawyer has agreed to do so. But there are some 

duties, such as that of confidentiality under Rule 4-1.6, that attach when 

the lawyer agrees to consider whether a client-lawyer relationship shall be 

established. See Rule 4-1.18. Whether a client-lawyer relationship exists 

for any specific purpose can depend on the circumstances and may be a 

question of fact.”
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Client Evaluation & Intake
MRPC 4-1.18 - Duties to prospective client

(a) A person who consults with a lawyer about the possibility of forming a client-lawyer 

relationship with respect to a matter is a prospective client.

(b) Even when no client-lawyer relationship ensues, a lawyer who has had discussions 

with a prospective client shall not use or reveal information learned in the consultation, 

except as Rule 4-1.9 would permit with respect to information of a former client.

(c) A lawyer subject to Rule 4-1.18(b) shall not represent a client with interests materially 

adverse to those of a prospective client in the same or a substantially related matter if the 

lawyer received information from the prospective client that could be significantly harmful 

to that person in the matter, except as provided in Rule 4-1.18(d). If a lawyer is 

disqualified from representation under Rule 4-1.18(c), no lawyer in a firm with which that 

lawyer is associated may knowingly undertake or continue representation in such a 

matter, except as provided in Rule 4-1.18(d).

(d) When the lawyer has received disqualifying information as defined in Rule 4-1.18(c), 

representation is permissible if:

(1) both the affected client and the prospective client have given informed consent, 

confirmed in writing, or:

(2) the lawyer who received the information took reasonable measures to avoid exposure 

to more disqualifying information than was reasonably necessary to determine whether to 

represent the prospective client and the disqualified lawyer is timely screened from any 

participation in the matter.
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Client Evaluation & Intake

ABA Formal Opinion 510,  March 20, 2024, Avoiding the Imputation of a 

Conflict of Interest When a Law Firm is Adverse to One of its Lawyer’s 

Prospective Clients.

When obtaining preliminary information before undertaking a 

representation, a lawyer who seeks to minimize the risk of law firm 

disqualification should obtain from the prospective client only information 

reasonably necessary to determine whether the engagement is:

1) permitted under the rules (including whether the engagement is one 

the lawyer’s capabilities), and 

2) whether it is one which the lawyer is willing to accept. 

The prospective client should be cautioned at the outset of the initial 

consultation not to volunteer information pertaining to the matter until:

1) the lawyer has determined whether the rules would permit the 

representation, 

2) whether the lawyer is able to handle the matter, and 

3) whether the client and lawyer can come to terms. 

If the lawyer learns disqualifying information and has failed to take 

reasonable measures to avoid receiving more disqualifying information 

than reasonably necessary for these purposes, and no representation 

ensues, the lawyer’s conflict will be imputed to the lawyer’s firm, that is, 

not only the lawyer but also other lawyers in the firm will be disqualified 

from representing a client adverse to the prospective client in the same or 

a substantially related matter without the prospective client’s informed 

consent.  
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Client Evaluation & Intake

Questions to ask:

Does the firm have a standard new client intake form?

Can a client be accepted without completion of the intake form

Which firm personnel have oversight of new client acceptance/Why them?

Are the above personnel available to review new client acceptance daily?

Which firm personnel have authority to reject new clients?

Are there written guidelines to resolve disputes over new client acceptance?

Clients are screened for conflicts of interests - Prior to the initial meeting/At the conclusion of 

the initial meeting if the client is accepted/As a standard, ongoing process in the attorney-

client relationship

Does the intake process cover a discussion of the fee, including a realistic assessment of the 

amount of the fee and the client’s willingness and ability to pay/Whether the firm has the 

ability to competently represent the client

Does the intake process include distribution of any of the following information to all firm 

members: The names of prospective clients/The names of officers and director of prospective 

clients/Completed copies of the client intake form/The anticipated nature & scope of the 

representation?

Is the prospective client screened for: The ability to pay the anticipated fee/The anticipated 

areas of substantive law and required procedural expertise/The potential need to limit the 

scope of the representation/Discrete areas of heightened malpractice or ethics risk/Issue 

conflicts of interest between the potential and existing clients

Has the firm rejected any representation in the preceding year?

Has the firm terminated/withdrawn from any representations in the preceding year?
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Client Evaluation & Intake

Questions to ask: Prospective Clients and AI and Attorney-

Client Privilege
 

[Client] used Claude to prepare reports outlining potential defense strategies and legal 

arguments, then shared those reports with his attorneys and asserted privilege over them.

The government argued there was no privilege because the documents lacked the 

confidentiality and were not prepared for obtaining legal advice from an attorney.

Privilege Analysis

A/C privilege attaches to “communications 1) between a client and his attorney 2) that are 

intended to be, and in fact were, kept confidential 3) for the purpose of obtaining or 

providing legal advice.” The documents lack at least two, if not all three of the elements:

1) “The AI documents are not a communication between [Client] and his counsel. Because 

Claude is not an attorney, that alone disposes of [the] claim of privilege.”

2) The communications were not confidential. The privacy policy clearly puts users on 

notice that the platform…may disclose personal date to 3rd parties in connection with 

claims, disputes, or litigation. No reasonable expectation inputs would not be shared.

3) Because [Client] communicated with Claude on his own volition, what matters for the 

A/C privilege is whether [Client] intended to obtain advice from Claude, not whether he 

later shared Claude’s outputs with counsel.

Work Product Doctrine Analysis

The work product doctrine provides qualified protection for materials prepared by or at the 

behest of counsel in anticipation of litigation or trial.

The documents do not merit protection because even if they were prepared in anticipation 

of litigation the were not prepared at the behest of counsel, nor did they reflect defense 

counsel’s strategy.

United States v. Heppner, No. 

25 Cr. 503 (S.D.N.Y.).

But see, Warner v. Gilbarco, Inc . et al, 

No. 2:2024cv12333, Doc. 94 (E.D. 

Mich. 2026), upholding pro se litigant 

assertion of W/P protection. “[C]hatGPT 

(and other generative AI programs) are 

tools, not persons, even if they may 

have administrators somewhere in the 

background.” 
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Client Evaluation & Intake

Questions to ask: Prospective Clients and AI and Attorney-

Client Privilege

 

For Lawyers

Counsel clients about the risks of AI use during representation. 

Contemporaneously memorialize the counsel in a writing to the client.

In light of the risks evaluate your firm’s AI usage.  Ideally avoid publicly 

available AI platforms if any privileged communication or confidential 

information is utilized.

Read the Terms of Service/Privacy Policy (because you know the judge will).  

Demand contractual confidentiality protections, data isolation, and 

compliance certifications to offer a defensible argument for privilege/work 

product.

Understand the elements of attorney-client privilege and work product 

doctrine and conform AI use to be protected by them.
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Client Evaluation & Intake

Two views to Client and Case evaluation, either 

develop procedures to:

1 - Identify clients/cases you DON’T want, or

2. Identify clients/cases you DO want.

Rank them on characteristics important to you:

Platinum

Gold   

Silver 

Pewter
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Use this process to make your firm better.

Identify and interview on issues that will make 

this client a ++++ for your firm.

Client Evaluation & Intake

The Takeaway

Incorporate risk management; AI, client quality; 

appropriate deadline calculation and input.
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Conflicts of Interest

Three Reasons not to Have a Conflicts 

Checking System

1) The kind of practice and clients you 

have means there could never be a 

conflict;

2) Adverse counsel has a duty to inform 

me if I have a conflict;

3) If I’m in a representation and discover I 

have a conflict, I’ll withdraw.
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Conflicts of Interest

One Reason to Have a Conflicts Checking System

MRPC 4-5.1: Responsibilities of Partners, Managers, and Supervisory 

Lawyers

(a) A partner in a law firm, and a lawyer who individually or together with 

other lawyers possesses comparable managerial authority in a law firm, 

shall make reasonable efforts to ensure that the firm has in effect measures 

giving reasonable assurance that all lawyers in the firm conform to the 

Rules of Professional Conduct.

(b) A lawyer having direct supervisory authority over another lawyer shall 

make reasonable efforts to ensure that the other lawyer conforms to the 

Rules of Professional Conduct.

COMMENT [2] Rule 4-5.1(a) requires lawyers with managerial authority 

within a firm to make reasonable efforts to establish internal policies and 

procedures designed to provide reasonable assurance that all lawyers in 

the firm will conform to the Rules of Professional Conduct. Such policies 

and procedures include those designed to detect and resolve conflicts of 

interest, identify dates by which actions must be taken in pending matters, 

account for client funds and property, and ensure that inexperienced 

lawyers are properly supervised.
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A Digression

Speaking of Supervision…AI use by 

attorneys…What is your firm’s policy?

Lexos Media IP LLC v. Overstock.Com Inc, U.S. District Court for 

the District of Kansas, No. 2:22-CV-02324.

Plaintiff’s Opposition to Defendant’s Motion to Exclude Expert Testimony and Response 

to Defendant’s Motion for Summary Judgment, signed by five attorneys, contained 

defective legal citations created through the use of generative artificial intelligence (“AI”), 

which were not checked and confirmed before filing.

HELD – “In fashioning an appropriate sanction for [Lead Attorney] Mr. Seth, the Court is 

mindful of the difficult family circumstances he was dealing with at the time of filing. This 

situation was so serious that Mr. Seth states it had “a profound effect on [his] mental 

state at the time of this error that left [him] distraught and somewhat distracted.”

While sympathetic the Court could ignore there were obvious options open to him short 

of using an AI search tool without verifying the accuracy of the research. 

Attorney could have shared the situation one or more of his many co-counsel who could 

have helped. Another option would have been to seek an extension of time to file his 

response brief. Certainly caring for extremely sick or dying family members would have 

constituted good cause for an extension of time.

Yet, he chose neither of these options. Instead, Mr. Seth chose to use ChatGPT, not 

once but twice, and then failed to confirm that the very strong authority it generated was 

accurate.
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A Digression

Speaking of Supervision…AI use by 

attorneys…What is your firm’s policy?

Lexos Media IP LLC v. Overstock.Com Inc, U.S. District Court for the 

District of Kansas, No. 2:22-CV-02324.

Mr. Seth fined $5,000, pro hac admission revoked, ordered to self-report, 

and submit to outline of specific internal procedures to be imposed at his 

firm that will ensure that the legal authority contained in the firm’s future 

court filings are accurate. 

Mr. Kula fined $3,000. Because he had no knowledge of AI use Mr. Kula 

asked that sanctions not be imposed. The Court explained Mr. Kula’s lack 

of knowledge does not absolve him of the Rule 11(b) violation. 

Mr. Joe fined $3,000, see Kula.

[Local Counsel] Mr. Cooper apologized and set forth steps his firm had 

taken to ensure that this error does not occur again. Firm adopted a formal 

policy prohibiting the use of generative AI platforms without the consent of 

the client and express permission of the supervising partner or attorney on 

the case. All AI produce documents require independent verification by the 

author. The policy extended to its practice as local or co-counsel, requiring 

local counsel to independently cite-check and verify the accuracy of all 

citations.
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A Digression

Speaking of Supervision…AI use by 

attorneys…What is your firm’s policy?

Dehghani v. Castro, 782 F. Supp. 3d 1051, 1059 (D.N.M. 2025).

The Court was unable to find several cited cases and ordered attorney to 

either provide PDF copies of the cited cases or appear at a show cause 

hearing. Attorney asserted he had hired a freelance attorney, Janelle M. 

Lewis, through a company called LAWCLERK to write the response. 

Attorney stated he used LAWCLERK due to a lack of sufficient time to 

address the Court’s order due to having to attend other hearings.

When asked about his failure to review the cases in the brief prior to filing, 

Attorney stated “he concentrated on the ‘gist’ of the argument, and he could 

not imagine a licensed lawyer would make up cases.”

Upon being questioned about the nature of communications between 

Attorney and Ms. Lewis, Attorney stated that the communications were via 

email and were between his paralegal and Ms. Lewis. 

Simply, he did not personally contact Ms. Lewis to inform her of the 

parameters of the project or the Court’s request for copies of the cited 

cases. 
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A Digression

Speaking of Supervision…AI use by 

attorneys…What is your firm’s policy?

Dehghani v. Castro, 782 F. Supp. 3d 1051, 1059 (D.N.M. 2025).

Attorney sanctioned $1,500;

Attorney ordered to send a copy of the Court’s Order to LAWCLERK, 

copying Janelle M. Lewis, her supervisor, and LAWCLERK’s general 

support email address;

Attorney must complete a one-hour CLE-credited seminar or educational 

program related to legal ethics in writing or the use of AI in writing. 

Attorney ordered to self-report to New Mexico and Texas state bars 

disciplinary boards, explaining this incident and attaching a copy of the 

Court’s Order;

Attorney must report Janelle Lewis to the New York state bar disciplinary 

board, explaining this incident and attaching a copy of the Court’s order.

Footnote 3 According to its website, 

LAWCLERK is a company that allows 

attorneys to outsource legal projects to 

freelance lawyers, which enables 

attorneys “to bill more hours, reduce 

overhead and increase profit.” See 

LAWCLERK, www.lawclerk.legal (last 

visited Mar. 28, 2025).

$750/$4,000 flat fee. Client not 

billed for brief. 

Reasonable fee? Informed Consent?
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Conflicts of Interest

4-1.7 | Conflict of Interest: Current Clients

(a) Except as provided in Rule 4-1.7(b), a lawyer shall not 

represent a client if the representation involves a concurrent 

conflict of interest. A concurrent conflict of interest exists if:

(1) the representation of one client will be directly adverse to 

another client; or

(2) there is a significant risk that the representation of one or more 

clients will be materially limited by the lawyer's responsibilities to 

another client, a former client, or a third person or by a personal 

interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of 

interest under Rule 4-1.7(a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to 

provide competent and diligent representation to each affected 

client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by 

one client against another client represented by the lawyer in the 

same litigation or other proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in 

writing.

35 COMMENTS
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Conflicts of Interest

4-1.8 | Conflict of Interest: Prohibited Transactions

(a) Business Transaction with a client; 

(b) Use information to client detriment;

(c) Solicit a gift;

(d) Literary rights.

(e) Financial assistance;

(f) Third-Party Payor;

(g) Aggregate settlements;

(h) Prospective and Retrospective malpractice resolutions;

(i) Proprietary interest in the cause of action, etc., exceptions;

(j) Sexual relations with a client;

(k) Imputation.

COMMENTS
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Conflicts of Interest

Questions to ask:

When a new client is an entity, does the intake form requiring listing of all Parent, 

subsidiary, associated and/or affiliated entities/Officers and directors/How are potential 

conflicts of interest resolved?

Does representation include entity+shareholder(s) or PR+heir?

Is the “Client” a Current Client (4-1.7 very narrow analysis) or a Former Client (4-1.9 

much broader analysis)?

4-1.3 | Diligence

COMMENT [4] “Doubt about whether a client-lawyer relationship still exists should be 

clarified by the lawyer, preferably in writing, so that the client will not mistakenly suppose 

the lawyer is looking after the client's affairs when the lawyer has ceased to do so.”

Jones v. Rabanco, Not Reported in 

F.Supp.2d, 2006 WL 2237708, 

(W.D.Wash, 2006).
“Other courts have held that ‘once established, a lawyer-client relationship does not 

terminate easily. Something inconsistent with the continuation of the relationship must 

transpire in order to end the relationship.’” 

“When asked by the Court at oral argument what this event could be, the responded, 

“Silence. Three years of silence.” 

HYPO: Law Firm represented Corp. Later, Firm is hired to represent new client adverse 

to Sub of Corp. Firm concludes Corp. is former client under 4-1.9 and enters for Adverse. 

Sub. moves to DQ on grounds Corp. is current client of Firm.
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Conflicts of Interest

The Engagement Letter - Joint Representation.

As you know, we are representing you jointly with the Company, [Client 1] 

and [Client 2].  You have consented to this joint representation. In a 

situation where our firm represents multiple clients jointly in the same 

matter, we are free to share confidential information communicated to us by 

one client with the other joint clients in the course of and in furtherance of 

the joint representation. We would expect to share information we receive 

from you with the Company, but we will not necessarily share with you 

information that we receive from other clients, and you will not be entitled to 

obtain any confidential information provided to us by any other joint client 

either during the joint representation or thereafter. Please contact me 

immediately if you have any objections or concerns regarding this 

approach.

Based on the information we now have, we are not aware of any actual and 

present conflicts of interest between you and either the Company, [Client 1] 

or [Client 2] that would preclude this joint representation. However, in any 

situation in which a lawyer represents more than one client, there is the 

potential for the clients to have or to develop conflicting interests. If you are 

aware or become aware of any potential or actual conflict of interest with 

the Company, [Client 1] or [Client 2], please notify us promptly. Likewise, if 

we become aware that a conflict has arisen or become apparent, we will 

notify you promptly.
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Conflicts of Interest
MRPC 4-1.7 | Conflict of Interest: Current Clients

Joint Representation.

If a conflict should arise between you and the Company, we will be required 

to withdraw from representing you, and you may need to engage another 

attorney to represent you. You agree that, should this occur, we would be 

free to continue to represent the Company and other joint clients (except in 

litigation directly adverse to you in this or a substantially related matter) and 

that we and they may use any information we have obtained during our 

representation of you, including any confidential information you may 

provide to us. This may include sharing information you provide to us with 

the Company and advising the Company with respect to any issues raised 

by such information. In addition, if a conflict should arise between you and 

the Company, [Client 1] or [Client 2], we may be required to withdraw from 

representing one or more of you, and you may need to engage another 

attorney to represent you.

You also understand that we may be asked to represent other individuals or 

entities who, by virtue of their current or former employment with or other 

relationship to the Company, may seek our advice in connection with these 

Matters, and you consent to such representation on the same terms as set 

forth above. You agree to waive any claim of conflict based on our past, 

current, and future representation of the Company and its current or former 

officers, employees, directors, etc. As noted above, our fees and costs for 

representing you in the Matter will be paid by the Company, and you agree 

that you waive any claim of conflict based upon our receipt of fees from the 

Company.
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Conflicts of Interest

Joint Representation.

You should be aware that joint representation of multiple clients may result 

in significant benefits for each client, but it may also result in certain risks 

that might not arise if each client had his or its own separate counsel. 

Possible benefits may include a common strategy, access to privileged and 

other information held by other clients in the group, various other tactical 

advantages, and shared legal fees and costs. There are also potential risks. 

For example, as explained above, a conflict of interest between or among 

clients could arise or become apparent, which may require [Law Firm] to 

withdraw from representing one or more of the joint clients. In addition, the 

Company has decided as a condition of this joint representation, that 

confidential or privileged information disclosed to [Law Firm] by individual 

clients will be shared with the Company and that confidential or privileged 

information of the Company will not necessarily be shared with individual 

clients, including yourself. The Company may disclose, or direct us to 

disclose, to the SEC, or other federal or state regulatory agencies or other 

third parties confidential or privileged information provided by you and could 

decide to use such information in a manner that could be disadvantageous 

to you. And, although you will participate in decisions regarding our 

representation of you, you will not be consulted on all decisions regarding 

our representation of the Company or other joint clients in the Matter.

While the Company has agreed that [Law Firm] may represent you in the 

Matter, you are of course free at any time to consult with any other attorney, 

including with respect to whether you should enter into this agreement, and 

to make different arrangements for your representation.
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Joint Representation.

I have carefully read the foregoing letter, considered all information 

necessary and useful in determining whether or not to consent to the 

representations outlined above. I have been encouraged to consult with 

independent counsel regarding this consent to representation, and I am 

fully aware of my legal rights in this regard. Upon reasoned reflection, I 

hereby voluntarily consent to the representations by [Law Firm] as outlined 

above.
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COMMENTS & INFORMED CONSENT in Practice

On appeal the Court found that Client effectively alleged that Law Firm:

1) engaged to and continued to represent him despite dealing simultaneously with 

Company and third parties to his detriment, thus establishing a potential violation of RPC 

1.7, and;

2) continued to represent Company on a substantially related matter after withdrawing 

from representing him and that Company's interests were materially adverse to his 

interests as a former client, thus establishing a potential violation of RPC 1.9. 

The question was whether Client was provided information concerning “the implications 

of the common representation, including possible effects on loyalty, confidentiality and 

the attorney-client privilege” or “the potential ill effects of continued representation by 

counsel of record” such that he could “fully understand the nature of the conflict and its 

effect.”

The Court concluded Client properly stated a claim for legal malpractice.

Client also argued not all conflicts are waivable. The Court agreed, quoting Comment 15 

to RPC 1.7: “Consentability is typically determined by considering whether the interests 

of the clients will be adequately protected if the clients are permitted to give their 

informed consent to representation burdened by a conflict of interest.”  Representation of 

a client “is prohibited if, in the circumstances, the lawyer cannot reasonably conclude that 

the lawyer will be able to provide competent and diligent representation.” Id.

Analysis of this issue requires further factual determination that is inappropriate 

for judgment on the pleadings.

Culpepper v. Baker, Donelson, 

Bearman, Caldwell & Berkowitz, 

P.C. et al., Court of Appeals of 

Tennessee, at Knoxville, 

October 16, 2020, 2020 WL 

6112985.
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4-1.9 | Conflict of Interest: Duties to Former Clients

(a) A lawyer who has formerly represented a client in a matter shall not 

thereafter represent another person in the same or a substantially related 

matter in which that person's interests are materially adverse to the interests 

of the former client unless the former client gives informed consent, 

confirmed in writing.

(b) A lawyer shall not knowingly represent a person in the same or a 

substantially related matter in which a firm with which the lawyer formerly 

was associated had previously represented a client:

(1) whose interests are materially adverse to that person; and

(2) about whom the lawyer had acquired information protected by Rules 4-

1.6 and 4-1.9(c) that is material to the matter; unless the former client gives 

informed consent, confirmed in writing.

(c) A lawyer who has formerly represented a client in a matter or whose 

present or former firm has formerly represented a client in a matter shall not 

thereafter:

(1) use information relating to the representation to the disadvantage of the 

former client except as these Rules would permit or require with respect to a 

client or when the information has become generally known; or

(2) reveal information relating to the representation except as these Rules 

would permit or require with respect to a client.
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Questions to ask:

How does the client KNOW they are a former client?

What does “generally known” mean?

ABA F.O. 479, 12/15/2017 - The “Generally Known” Exception.  Unless information 

has become widely recognized by the public (for example by having achieved public 

notoriety), or within the former client’s industry, profession, or trade, the fact that the 

information may have been discussed in open court, or may be available in court records, 

in public libraries, or in other public repositories does not, standing alone, mean that the 

information is generally known for Model Rule 1.9(c)(1) purposes.

Information that is publicly available is not necessarily generally known. Certainly, if 

information is publicly available but requires specialized knowledge or expertise to locate, 

it is not generally known within the meaning of Model Rule 1.9(c)(1).

Informal Opinion Number: 2022-01

Question: Attorney wishes to impeach Former Client who is a witness in another matter 

involving a current client and wants to know when information of a former client becomes 

generally known for purposes of Rule 4-1.9(c)(1)?

Answer [In part]: For the information of Former Client to be generally known pursuant to 

Rule 4-1.9(c)(1), it is the opinion of this office that it must be generally known outside just 

the public records, meaning it would be more recognizable by members of the public in 

the community, or in the industry of the former client, not simply because it was 

discussed in open court such that there are court records available through public 

repositories of such information, including Missouri Case.net. [A]ttorney may not use or 

reveal information of Former Client, but may use generally known information of Former 

Client for purposes of impeaching Former Client who is now a witness in another matter. 

“Although a few individuals who were 

in particular positions to expose 

themselves to gossip, whether due to 

their professions or civic engagement, 

may have been aware of rumors of 

the affair…, such isolated 

circumstances do not establish the 

information was generally known.” In 

re Prewitt, 660 S.W.3d 1 (Mo. 2023).

Global web icon

Global web icon
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4-1.10 | Imputation of Conflicts of Interest: General Rule

(a) While lawyers are associated in a firm, none of them shall knowingly 

represent a client when any one of them practicing alone would be 

prohibited from doing so by Rules 4-1.7 or 4-1.9, unless the prohibition is 

based on a personal interest of the prohibited lawyer and does not present a 

significant risk of materially limiting the representation of the client by the 

remaining lawyers in the firm.

(b) When a lawyer has terminated an association with a firm, the firm is not 

prohibited from thereafter representing a person with interests materially 

adverse to those of a client represented by the formerly associated lawyer 

and not currently represented by the firm, unless:

(1) the matter is the same or substantially related to that in which the 

formerly associated lawyer represented the client; and

(2) any lawyer remaining in the firm has information protected by Rules 4-

1.6 and 4-1.9(c) that is material to the matter.

(c) A disqualification prescribed by this Rule 4-1.10 may be waived by the 

affected client under the conditions stated in Rule 4-1.7.

(d) The disqualification of lawyers associated in a firm with former or current 

government lawyers is governed by Rule 4-1.11.

Missing word…

“Screening”
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4-1.18 | Duties To Prospective Client

(a) A person who consults with a lawyer about the possibility of 

forming a client-lawyer relationship with respect to a matter is a 

prospective client.

COMMENT [2] A person becomes a prospective client by consulting with a lawyer about 

the possibility of forming a client-lawyer relationship with respect to a matter. 

Whether communications, including written, oral, or electronic communications, constitute 

a consultation depends on the circumstances. 

For example, a consultation is likely to have occurred if a lawyer, either in person or 

through the lawyer's advertising in any medium, specifically requests or invites the 

submission of information about a potential representation without clear and reasonably 

understandable warnings and cautionary statements that limit the lawyer's obligations, 

and a person provides information in response. See also Comment [4]. 

COMMENT [4] In order to avoid acquiring disqualifying information from a prospective 

client, a lawyer considering whether or not to undertake a new matter should limit the 

initial consultation to only such information as reasonably appears necessary for that 

purpose.

COMMENT [5] A lawyer may condition a consultation with a prospective client on the 

person's informed consent that no information disclosed during the consultation will 

prohibit the lawyer from representing a different client in the matter. See Rule 4-1.0(e) for 

the definition of “informed consent.” 

If the agreement expressly so provides, the prospective client may also consent to the 

lawyer's subsequent use of information received from the prospective client.

Consultation is a two-step 

process; offer and 

acceptance.

Your “Contact Us” page is 

step one
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Do you know when a Prospective Client becomes a Current Client becomes a Former 

Client?

Do you know that your website makes a visitor a prospective client if it “invites the 

submission of information about a potential representation without clear and reasonably 

understandable warnings and cautionary statements that limit [your] obligations, and a 

person provides information in response.” See COMMENT [2] and [4]?

What do you what a visitor to your website’s “Contact Us” page to “understand” and be 

“cautioned” about?

Do you know that answering legal questions with legal advice during a consultation makes 

the prospective client a current client despite you not accepting the representation?

HYPO: Client called Attorney, who represented union, about alleged sexual harassment 

by fellow union member.  Attorney:

- Told Client she could (or even should) file an internal grievance;

- Did not tell her that she should contact another lawyer to represent her; and, 

- Told Client because Attorney represented the union, the firm could not get involved in 

disputes between union members.

HELD – Court DQ’d Attorney due to the established attorney-client relationship with 

Client and the substantial relationship between her previous and current claims. 

That Attorney belatedly advised her that they could not represent her in a dispute 

between union members does nothing to change this. 

Dalton v. Painters Dist. 

Council No. 2, 2012 WL 

234647 (U.S. Dist.Ct. E.D. Mo 

2012).
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Positional Conflicts

ABA Formal Opinion 93-377

When a lawyer is asked to advocate a position with respect to a 

substantive legal issue that is directly contrary to the position being urged 

by the lawyer (or the lawyer's firm) on behalf of another client in a different 

and unrelated pending matter which is being litigated in the same 

jurisdiction, the lawyer, in the absence of consent by both clients after full 

disclosure, should refuse to accept the second representation if there is a 

substantial risk that the lawyer's advocacy on behalf of one client will 

create a legal precedent which is likely to materially undercut the legal 

position being urged on behalf of the other client. 
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Consent to Conflicts

“Unless each client has the same opportunity to achieve a good result 

with the ‘conflicted’ lawyer as she would with an independent lawyer, the 

lawyer cannot represent both clients.”

W. Bradley Wendel, Professional Responsibility:  Examples & 

Explanations 296 (2d ed. 2007).
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General Conflicts of Interest Information
Client name

Other professionals serving client (e.g., banks, accounting firms, 

insurance companies)

Matter and description

Date file opened

Date file closed

File number

Attorney and staff working on matter

Other relevant information (comments, status active/inactive, 

beginning/ending dates of representation, date conflicts check requested, 

date matter conflicts check, name of attorney responsible for performing 

conflicts check, date file destroyed.)

Declined Cases

 Prospective client & matter

 Adverse Party

 Date non-engagement letter sent

For Attorneys and Staff

Name

Position

Other relevant information (spouses, parents, siblings, in-laws, corporate 

board memberships) 
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By Practice Area 

Litigation

1) insured

2) plaintiff(s)

3) defendant(s)

4) insurer

5) guardian ad litem

6) spouse(s)

7) expert and lay witnesses

Probate & Estate Planning

1) deceased

2) personal representative

3) spouse

4) children

5) heirs & devisees

6) trustee

7) guardian/conservator
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By Practice Area 

   

Dissolutions

1) spouse

2) children

3) grandparents

   

Corporate, Commercial or Real Estate

1) owners and spouses

2) partners

3) shareholders

4) directors & officers

5) subsidiaries or affiliates

6) key employees

7) buyers & sellers

8) opposing parties if any

9) property address(es)
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By Practice Area 

   

Criminal

1) co-defendants

2) witnesses/victims

Bankruptcy

1) spouse

2) creditors

Workers’ Compensation

1) injured worker

2) employer

3) insurer.
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Review ALL of the CoI MRPC.

Conflicts of Interest

The Takeaway

Create a Robust CoI System; more than just former 

client/prospective client names.

Take to heart the definition of “informed consent”.
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Review Rule 4-1.6 Does NOT have a “generally known” 

exception.

Rule 4-1.9’s “generally known” exception is narrowly 

defined.
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Strategic Planning 

Client Evaluation & Intake

Conflicts of Interest

Engagement Letters Non-Engagement Letters Closing Letters 

Fee Agreements
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File Retention Policy 

Gen AI & Cyber Security

Disaster Recovery

Law Firm Marketing

Invest in Yourself



The Bar Plan Mutual 

Insurance Company

Christian A. Stiegemeyer
Director of Risk Management

Thank You
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