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ABA Model Rule 8.4(g)

It is professional misconduct for a lawyer to engage in conduct that the lawyer knows or
reasonably should know is harassment or discrimination on the basis of race, sex, religion,
national origin, ethnicity, disability, age, sexual orientation, gender identity, marital status or
socioeconomic status in conduct related to the practice of law. This paragraph does not limit the
ability of a lawyer to accept, decline or withdraw from a representation in accordance with Rule
1.16. This paragraph does not preclude legitimate advice or advocacy consistent with these
Rules..

COMMENT [3] Discrimination and harassment by lawyers in violation of paragraph (g) undermine
confidence in the legal profession and the legal system. Such discrimination includes harmful
verbal or physical conduct that manifests bias or prejudice towards others. Harassment includes
sexual harassment and derogatory or demeaning verbal or physical conduct. Sexual harassment
includes unwelcome sexual advances, requests for sexual favors, and other unwelcome verbal or
physical conduct of a sexual nature. The substantive law of antidiscrimination and anti-harassment
statutes and case law may guide application of paragraph (g).

COMMENT [4] Conduct related to the practice of law includes representing clients; interacting with
witnesses, coworkers, court personnel, lawyers and others while engaged in the practice of law;
operating or managing a law firm or law practice; and participating in bar association, business or
social activities in connection with the practice of law. Lawyers may engage in conduct undertaken
to promote diversity and inclusion without violating this Rule by, for example, implementing
initiatives aimed at recruiting, hiring, retaining and advancing diverse employees or sponsoring
diverse law student organizations.

COMMENT [5] A trial judge’s finding that peremptory challenges were exercised on a
discriminatory basis does not alone establish a violation of paragraph (g). A lawyer does not
violate paragraph (g) by limiting the scope or subject matter of the lawyer’s practice or by limiting
the lawyer’s practice to members of underserved populations in accordance with these Rules and
other law. A lawyer may charge and collect reasonable fees and expenses for a representation.
Rule 1.5(a). Lawyers also should be mindful of their professional obligations under Rule 6.1 to
provide legal services to those who are unable to pay, and their obligation under Rule 6.2 not to
avoid appointments from a tribunal except for good cause. See Rule 6.2(a), (b) and (c). A lawyer’s
representation of a client does not constitute an endorsement by the lawyer of the client’s views or
activities. See Rule 1.2(b).
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(a) submission to that conduct is made,
either explicitly or implicitly, a term or
condition of the individual's
employment;

(b) submission to or rejection of such
conduct by an individual is used as a
factor in decisions affecting such
individual; or

(c) such conduct has the purpose or
effect of unreasonably interfering with
an individual's work performance or of
creating an intimidating, hostile, or
offensive environment.

MRPC 4-8.4(q)

It is professional misconduct for a lawyer to manifest by words or conduct, in representing a
client, bias or prejudice, or engage in harassment, including but not limited to bias, prejudice, or
harassment based upon race, sex, gender, gender identity, religion, national origin, ethnicity,
disability, age, sexual orientation, or marital status. This Rule 4-8.4(g) does not preclude
legitimate advocacy when race, sex, gender, gender identity, religion, national origin, ethnicity,
disability, age, sexual orientation, marital status, or other similar factors, are issues. This
paragraph does not limit the ability of a lawyer to accept, decline, or withdraw from a
representation in accordance with Rule 4-1.16.

COMMENT [4] Rule 4-8.4(g) identifies the special importance of a lawyer's words or conduct, in
representing a client, that manifest bias or prejudice or constitute harassment against others
based upon race, sex, gender, gender identity, religion, national origin, ethnicity, disability, age,
sexual orientation, or marital status. Rule 4-8.4(g) excludes those instances in which a lawyer
engages in legitimate advocacy with respect to these factors. A lawyer acts as an officer of the
court and is licensed to practice by the state. The manifestation of bias or prejudice or the
engagement in harassment by a lawyer, in representing a client, fosters discrimination in the
provision of services in the state judicial system, creates a substantial likelihood of material
prejudice by impairing the integrity and fairness of the judicial system, and undermines public
confidence in the fair and impartial administration of justice.

Whether a lawyer's conduct constitutes professional misconduct in violation of Rule 4-8.4(g) can
be determined only by a review of all the circumstances; e.g., the gravity of the acts and whether
the acts are part of a pattern of prohibited conduct. For purposes of Rule 4-8.4(g), "bias or
prejudice" means words or conduct that the lawyer knew or should have known discriminate
against, threaten, intimidate, or denigrate any individual or group. Examples of manifestations of
bias or prejudice include, but are not limited to, epithets; slurs; demeaning nicknames; negative
stereotyping; threatening, intimidating, or hostile acts; suggestions of connections between race,
ethnicity, or nationality and crime; and irrelevant references to personal characteristics. For
purposes of Rule 4-8.4(g), "harassment" is verbal or physical conduct that shows hostility or
aversion toward a person based upon race, sex, gender, gender identity, religion, national origin,
ethnicity, disability, age, sexual orientation, or marital status. "Harassment" includes, but is not
limited to, unwelcome sexual advances, requests for sexual favors, and other verbal or physical
conduct of a sexual nature when:
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MRPC 4-8.4(g) and SCOPE
COMMENT [21]

[21] The Comment accompanying each Rule explains and
illustrates the meaning and purpose of the Rule.

The Preamble and this note on Scope provide general orientation.

The Comments are intended as guides to interpretation, but the
text of each Rule is authoritative.
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Kansas RPC 8.4(qg)

It is professional misconduct for a lawyer to:

(a) Violate or attempt to violate the rules of professional conduct,
knowingly assist or induce another to do so, or do so through the
acts of another;

(b) commit a criminal act that reflects adversely on the lawyer’s
honesty, trustworthiness or fitness as a lawyer in other respects;
(c) engage in conduct involving dishonesty, fraud, deceit or
misrepresentation;

(d) engage in conduct that is prejudicial to the administration of
justice;

(e) state or imply an ability to influence improperly a government
agency or official;

(f) knowingly assist a judge or judicial officer in conduct that is a
violation of applicable rules of judicial conduct or other law; or

(g) It is professional misconduct for a lawyer engage in any other
conduct that adversely reflects on the lawyer’s fithess to practice
law.
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lllinois RPC 8.4(j)

It is professional misconduct for a lawyer to engage in conduct in the practice of law that
the lawyer knows or reasonably should know is harassment or discrimination on the basis
of race, color, ancestry, sex, religion, national origin, ethnicity, disability, age, sexual
orientation, gender identity, gender expression, marital status, military or veteran status,
pregnancy, or socioeconomic status. This paragraph does not limit the ability of a lawyer
to accept, decline, or, in accordance with Rule 1.16, withdraw from a representation. This
paragraph does not preclude or limit the giving of advice, assistance, or advocacy
consistent with these Rules.

COMMENT [3] Discrimination and harassment by lawyers in the practice of law in violation
of paragraph (j) undermines confidence in the legal profession and the legal system.
Conduct in the practice of law includes representing clients; interacting with witnesses,
coworkers, court personnel, lawyers, and others when representing clients; operating or
managing a law firm or law practice; and participating in law-related professional activities
or events, including law firm or bar association educational or social events. Conduct
protected by the Constitutions of the United States or the State of lllinois, including a
lawyer’s expression of views on matters of public concern in the context of teaching,
public speaking, or other forms of public advocacy, does not violate this paragraph.
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Verbal: relating to or in the
form of words.

lllinois RPC 8.4(j) con’t.

[3A] The Rules of Professional Conduct are rules of reason, and whether conduct
violates paragraph (j) must be judged in context and from an objectively reasonable
perspective. See Scope, paragraph [14]. Discrimination means harmful verbal or physical
conduct directed at another person or group that manifests bias or prejudice on the basis
of any characteristics identified in paragraph (j). Harassment includes conduct directed at
another person or group that is invasive, pressuring, or intimidating in relation to any
characteristic identified in paragraph (j). It includes sexual harassment and derogatory or
demeaning verbal or physical conduct. Sexual harassment includes unwelcome sexual
advances, requests for sexual favors, and other unwelcome verbal or physical conduct of
a sexual nature. The substantive law of antidiscrimination and antiharassment statutes
and caselaw may guide the application of paragraph (j) and the evaluation of whether
specific conduct constitutes discrimination or harassment. In addition, any judicial or
administrative tribunal findings involving the same conduct may be considered in
assessing whether a lawyer has violated paragraph (j). A trial judge’s finding that
preemptory challenges were exercised on a discriminatory basis does not alone establish
a violation of paragraph (j).

[3B] Lawyers may engage in conduct undertaken to promote diversity and inclusion
without violating paragraph (j) by, for example, implementing initiatives to encourage
recruiting, hiring, retaining, and advancing diverse employees or sponsoring diverse law
student organizations. A lawyer does not violate paragraph (j) by limiting the scope or
subject matter of the lawyer’s practice or by limiting the lawyer’s practice to members of
underserved populations in accordance with these Rules and other law. A lawyer may
charge and collect reasonable fees and expenses for a representation. See Rule 1.5(a).
Lawyers should be mindful of their obligation under Rule 6.2 not to avoid appointments
from a tribunal except for good cause. A lawyer’s representation of a client does not
constitute an endorsement by the lawyer of the client’s views or activities. See Rule
1.2(b).
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lowa RPC 8.4(j)

It is professional misconduct for a lawyer to engage in sexual harassment or other
unlawful discrimination in the practice of law or knowingly permit staff or agents subject to
the lawyer’s direction and control to do so.

lowa RPC 32:1.0(f) “Knowingly,” “known,” or “knows” denotes actual knowledge of the
fact in question. A person’s knowledge may be inferred from circumstances.

[3] A lawyer who, in the course of representing a client, knowingly manifests, by words or
conduct, bias or prejudice based upon race, sex, religion, national origin, disability, age,
sexual orientation or socioeconomic status, violates paragraph (d) when such actions are
prejudicial to the administration of justice. Legitimate advocacy respecting the foregoing
factors does not violate paragraph (d). A trial judge’s finding that peremptory challenges
were exercised on a discriminatory basis does not alone establish a violation of this rule.
For another reference to discrimination as professional misconduct, see paragraph (g).

Cf. lllinois RPC 8.4 COMMENT [3] Conduct in the practice of law includes representing
clients; interacting with witnesses, coworkers, court personnel, lawyers, and others when
representing clients; operating or managing a law firm or law practice; and participating in
law-related professional activities or events, including law firm or bar association
educational or social events.
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Tennessee RPC 8.4(d)

It is professional misconduct for a lawyer to engage in conduct that is
prejudicial to the administration of justice.

[3] A lawyer who, in the course of representing a client, knowingly manifests,
by words or conduct, bias or prejudice based on race, sex, religion, national
origin, disability, age, sexual orientation, or socio-economic status violates
paragraph (d) when such actions are prejudicial to the administration of
justice. Legitimate advocacy respecting the foregoing factors does not violate
paragraph (d).

Tennessee RPC .0(f "Knowingly," "known," or "knows" denotes actual
awareness of the fact in question. A person's knowledge may be inferred
from circumstances.
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Kentucky SCR 3.130(8.4)

It is professional misconduct for a lawyer to engage in conduct that is
prejudicial to the administration of justice.

COMMENT:

[1] Lawyers are subject to discipline when they violate or attempt to violate the Rules
of Professional Conduct, knowingly assist or induce another to do so or do so through
the acts of another, as when they request or instruct an agent to do so on the lawyer's
behalf. Paragraph (a), however, does not prohibit a lawyer from advising a client
concerning action the client is legally entitled to take.

[2] Many kinds of illegal conduct reflect adversely on fitness to practice law, such as
offenses involving fraud and the offense of willful failure to file an income tax return.
However, some kinds of offenses carry no such implication. Traditionally, the
distinction was drawn in terms of offenses involving "moral turpitude." That concept
can be construed to include offenses concerning some matters of personal morality,
such as adultery and comparable offenses, that have no specific connection to fithess
for the practice of law. Although a lawyer is personally answerable for any crime that
he or she commits, a lawyer should be professionally answerable only for offenses
that indicate lack of those characteristics relevant to law practice. Offenses involving
violence, dishonesty, breach of trust, or serious interference with the administration of
justice are in that category. A pattern of repeated offenses, even ones of minor
significance when considered separately, can indicate indifference to legal obligation.
[3] A lawyer may refuse to comply with an obligation imposed by law upon a good
faith belief that no valid obligation exists. The provisions of Rule 1.2(d) concerning a
good faith challenge to the validity, scope, meaning or application of the law apply to
challenges of legal regulation of the practice of law.
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Arkansas RPC 8.4 Misconduct

(d) It is professional misconduct for a lawyer to engage in conduct
that is prejudicial to the administration of justice;

Comment
[3] Subdivision (d) of this rule proscribes conduct that is prejudicial to the
administration of justice.

Such proscription includes the prohibition against discriminatory conduct
committed by a lawyer while performing duties in connection with the practice
of law.

The proscription extends to any characteristic or status that is not relevant to
the proof of any legal or factual issue in dispute.

Such discriminatory conduct, when directed towards litigants, jurors,
witnesses, other lawyers, or the court, including race, sex, religion, national
origin, or any other similar factors, subverts the administration of justice and
undermines the public’s confidence in our system of justice, as well as
notions of equality.

Legitimate advocacy respecting the foregoing factors does not violate
paragraph (d). A trial judge’s finding that peremptory challenges were
exercised on a discriminatory basis does not alone establish a violation of
this rule.

This subdivision does not prohibit a lawyer from representing a client
accused of committing discriminatory conduct.
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Oklahoma RPC 8.4 Misconduct

It is professional misconduct for a lawyer to engage in conduct that
is prejudicial to the administration of justice;

Comment

[1] Lawyers are subject to discipline when they violate or attempt to violate the Rules of
Professional Conduct, knowingly assist or induce another to do so or do so through the
acts of another, as when they request or instruct an agent to do so on the lawyer’s behalf.
Paragraph (a), however, does not prohibit a lawyer from advising a client concerning
action the client is legally entitled to take.

[2] Many kinds of illegal conduct reflect adversely on fithess to practice law, such as
offenses involving fraud and the offense of willful failure to file an income tax return.
However, some kinds of offense carry no such implication. Traditionally, the distinction
was drawn in terms of offenses involving "moral turpitude." That concept can be construed
to include offenses concerning some matters of personal morality, such as adultery and
comparable offenses, that have no specific connection to fitness for the practice of law.
Although a lawyer is personally answerable to the entire criminal law, a lawyer should be
professionally answerable only for offenses that indicate lack of those characteristics
relevant to law practice. Offenses involving violence, dishonesty, breach of trust, or
serious interference with the administration of justice are in that category. A pattern of
repeated offenses, even ones of minor significance when considered separately, can
indicate indifference to legal obligation.

[3] Deleted.

[4] A lawyer may refuse to comply with an obligation imposed by law upon good faith belief
that no valid obligation exists. The provisions of Rule 1.2(d) concerning a good faith
challenge to the validity, scope, meaning or application of the law apply to challenges of
legal regulation of the practice of law.

*[5] Lawyers holding public office assume legal responsibilities going beyond those of
other citizens. A lawyer's abuse of public office can suggest an inability to fulfill the
professional role of lawyers. The same is true of abuse of positions of private trust such as
trustee, executor, administrator, guardian, agent and officer, director or manager of a
corporation or other organization.
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Nebraska RPC 3-508.4. Misconduct

(d) It is professional misconduct for a lawyer to engage in conduct that is
prejudicial to the administration of justice.

Once a lawyer is employed in a professional capacity, the lawyer shall not, in
the course of such employment, engage in adverse discriminatory treatment
of litigants, witnesses, lawyers, judges, judicial officers or court personnel on
the basis of the person's race, national origin, gender, religion, disability,
age, sexual orientation or socio-economic status.

This subsection does not preclude legitimate advocacy when these factors
are issues in a proceeding.

Comment

[3] A lawyer who, in the course of representing a client, knowingly manifests
by words or conduct, bias or prejudice based upon race, sex, religion,
national origin, disability, age, sexual orientation or socioeconomic status,
violates paragraph (d) when such actions are prejudicial to the
administration of justice.

Legitimate advocacy respecting the foregoing factors does not

violate paragraph (d). A trial judge's finding that peremptory challenges were
exercised on a discriminatory basis does not alone establish a violation of
this rule.
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ABA Formal Opinion 517, July 9, 2025
Discrimination in the Jury Selection Process

Rule 8.4(g) presents two principal questions regarding discriminatory
challenges.

First, in light of Comment [5], when does a lawyer’s unlawful exercise of
peremptory challenges on a discriminatory basis violate Rule 8.4(g)?

Comment [5] to Rule 8.4 states, in pertinent part: “A trial judge’s finding that
peremptory challenges were exercised on a discriminatory basis does not
alone establish a violation of paragraph (g).”

Second, given the statement that lawyers may engage in legitimate
advocacy consistent with the Model Rules, does a lawyer violate Rule 8.4(g)
by exercising peremptory challenges on discriminatory bases where not
forbidden by other law?

Striking prospective jurors on discriminatory bases in violation of substantive
law governing jury selection is not legitimate advocacy. Conduct that has
been declared illegal by the courts or a legislature cannot constitute
“‘legitimate advocacy.” Put another way, a lawyer who violates Batson has
engaged in unlawful discrimination in the jury selection process which, by
definition, cannot be deemed “legitimate” conduct.

Comment [5] states that a trial judge’s finding of unlawful juror discrimination
is not, alone, enough to prove a violation in a discipline proceeding.
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ABA Formal Opinion 517, July 9, 2025
Discrimination in the Jury Selection Process

Rule 8.4(g) presents two principal questions regarding discriminatory
challenges.

First, in light of Comment [5], when does a lawyer’s unlawful exercise of
peremptory challenges on a discriminatory basis violate Rule 8.4(g)?

Comment [5] to Rule 8.4 states, in pertinent part: “A trial judge’s finding that
peremptory challenges were exercised on a discriminatory basis does not
alone establish a violation of paragraph (g).”

Second, given the statement that lawyers may engage in legitimate
advocacy consistent with the Model Rules, does a lawyer violate Rule 8.4(g)
by exercising peremptory challenges on discriminatory bases where not
forbidden by other law?

Striking prospective jurors on discriminatory bases in violation of substantive
law governing jury selection is not legitimate advocacy. Conduct that has
been declared illegal by the courts or a legislature cannot constitute
“‘legitimate advocacy.” Put another way, a lawyer who violates Batson has
engaged in unlawful discrimination in the jury selection process which, by
definition, cannot be deemed “legitimate” conduct.

Comment [5] states that a trial judge’s finding of unlawful juror discrimination
is not, alone, enough to prove a violation in a discipline proceeding.
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Comment [5] states that a trial judge’s finding of unlawful juror discrimination
is not, alone, enough to prove a violation in a discipline proceeding.

A judge’s finding of a Batson violation, under the procedures set forth in the
case law, does not automatically equate with a Rule 8.4(g) violation,
particularly given the higher burden of proof that may apply in disciplinary
proceedings.

Understanding and
Avoiding
Discrimination in the

Jury Selection A disciplinary hearing may yield more complete information and enable the
Process lawyer to offer a more fulsome explanation for exercising peremptory
challenges than may have been available during jury selection in the trial in

question.

For example, to preserve client confidentiality, the lawyer may have provided
limited information about the reasons for peremptory challenges or the judge
may have needed to make a quick ruling without a full and fair evidentiary
hearing. In addition, the extent and severity of unlawful juror discrimination is
relevant to a disciplinary authority’s decisions, including whether to
investigate the matter at all.
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ABA Formal Opinion 517, July 9, 2025
Discrimination in the Jury Selection Process

A lawyer’s unlawful exercise of peremptory challenges does not violate Rule
8.4(g) unless the lawyer “knows or reasonably should know” that the
exercise of a peremptory challenge is impermissibly discriminatory.

There may be situations where a lawyer violates Batson but does not know
it, because the lawyer erroneously believes that the lawyer’s genuine bases
for exercising peremptory challenges do not discriminate based on
impermissible attributes.

In that event, the question will be whether the lawyer “reasonably should
have known” that the lawyer’s conduct was impermissible. Rule 1.0(j)
defines “reasonably should know” to mean that “a lawyer of reasonable
prudence and competence would ascertain the matter in question.”

Ordinarily, when a lawyer decides whether to exercise peremptory
challenges, rather than deferring to or relying on someone else, the lawyer
will know the genuine reasons for the challenges.

Even so, the lawyer may be mistaken about the legal significance of these
reasons. In that event, the question will be whether “a lawyer of reasonable
prudence and competence” would have known that the challenges were
impermissible.
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ABA Formal Opinion 517, July 9, 2025
Discrimination in the Jury Selection Process

Whether the lawyer has the requisite culpability will be a more difficult
question when, to promote the attorney-client relationship or for reasons of
trial strategy, the lawyer defers to others’ judgment.

Suppose that a client directs a lawyer to exclude certain prospective jurors,
or a lawyer’s jury consultant recommends striking certain members of the
jury venire, and those prospective jurors are members of a particular race or
gender.

If the client or jury consultant volunteers or acknowledges that the reason is
race- or gender-based, then the lawyer who implements the client’s
instruction or the consultant’s suggestion would be knowingly discriminating.

That a lawyer acts at a client’s direction does not make otherwise unlawful
conduct legitimate. When clients ask lawyers to engage in unlawful conduct,
the Model Rules require lawyers to refuse.
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ABA Formal Opinion 517, July 9, 2025
Discrimination in the Jury Selection Process

A harder question is raised in this scenario when peremptory challenges, on
their face, are or are reasonably likely to be discriminatory, but the client or
jury consultant offers other, nondiscriminatory reasons for exercising them.

Where the lawyer does not personally intend to discriminate on the basis of
a protected class but may be advancing someone else’s intent to do so, the
“reasonably should know” standard imposes a duty of inquiry.

If, upon inquiry, the lawyer ascertains that the client or consultant has
sincere reasons that are legitimate, not impermissibly discriminatory, then
the lawyer may exercise the peremptory challenges; if an objection is made,
or the judge questions the lawyer’s motivations sua sponte, the lawyer may
advance those reasons.

But if a reasonably competent and prudent lawyer would know that the
reasons are pretextual, and that the proposed exercise of peremptory
challenges is unlawful, then the lawyer must refrain from relying on the client
or consultant.
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ABA Formal Opinion 517, July 9, 2025
Discrimination in the Jury Selection Process

A similar question about the lawyer’s culpability may be raised when the lawyer relies on
software in making decisions about jury selection.

Suppose, for example, that a lawyer uses an artificial intelligence-assisted program to
rank prospective jurors and, unbeknownst to the lawyer, the program applies rankings in
a manner that would constitute unlawful discrimination (e.g., based on the prospective
jurors’ race or gender).

It is conceivable that the lawyer could strike jurors for unlawfully discriminatory
reasons...even if the lawyer had no intention of doing so (for example, if the Al-assisted
program also provided seemingly neutral reasons for rankings).

In the context of an Al-assisted program, lawyers should conduct sufficient due diligence
to acquire a general understanding of the methodology employed by the juror selection
program.

To the extent the lawyer’s intent impacts the analysis of whether the juror discrimination
was “unlawful” under the applicable laws in the lawyer’s jurisdiction, that is a question
beyond the scope of this Opinion.

Missouri Informal Opinion Number: 2024-11
Summary: lawyer’s use of generative artificial intelligence (Al)

First, Lawyer must consider the duty of competence in the appropriateness of use of
generative Al. Lawyer should get education and training to ascertain what types of
generative Al are and are not appropriate for use by Law Firm.

Not all generative Al platforms and services are intended for use by lawyers, and Lawyer
must understand the risks and benefits of implementing use of these technologies.
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*ABA Formal Opinion 493 July
15, 2020 Model Rule 8.4(9g):
Purpose, Scope, and
Application

ABA Formal Opinion 517, July 9, 2025
Discrimination in the Jury Selection Process

As Opinion 493* recognized, the types of discrimination covered by Model
Rule 8.4(g) extend beyond unlawful discrimination.

But Model Rule 8.4(g) also permits “legitimate advocacy” provided the
advocacy does not violate substantive law or other rules of professional
conduct.

In the context of jury selection, a trial lawyer whose peremptory challenges
are discriminatory but lawful has not violated Model Rule 8.4(g).

Applying Model Rule 8.4(g) to conduct that complies with the substantive
laws of jury selection but still may constitute “discrimination” under a different
definition would create a vague and unworkable standard for the
interpretation of Model Rule 8.4(g) and would risk deterring conduct which
could arguably be characterized as legitimate advocacy.

Courts recognize that jurors’ attributes such as age and marital status that
are not forbidden grounds for exercising peremptory challenges are,
conversely, permissible, race-neutral bases for such challenges.

Although courts are empowered to supervise the conduct of lawyers — which
includes amending and adopting rules of professional conduct — there is
nothing in the text or history of the Model Rules that suggests that Model
Rule 8.4(g) was intended to establish further restrictions on the use of
peremptory challenges in jury selection.
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*ABA Formal Opinion 493 July
15, 2020, Model Rule 8.4(9g):
Purpose, Scope, and
Application

ABA Formal Opinion 517, July 9, 2025
Discrimination in the Jury Selection Process

Conclusion

A lawyer who knows or reasonably should know that the lawyer’s
exercise of peremptory challenges constitutes unlawful
discrimination in the jury selection process violates Model Rule

8.4(g).

It is not “legitimate advocacy” within the meaning of Model Rule
8.4(g) for a lawyer to carry out a trial strategy that would result in
unlawful juror discrimination.

A lawyer may not follow a client’s directive or accept a jury
consultant’s advice or Al software’s guidance to exercise
peremptory challenges if the lawyer knows or reasonably should
know that the conduct will constitute unlawful juror discrimination.

However, a lawyer does not violate Rule 8.4(g) by exercising
peremptory challenges on a discriminatory basis where not
forbidden by other law.
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The Takeaway

The Rules are distinct by jurisdiction.

The Comments illustrate but do not control the Rule.

The reasoning of the Opinion has broader implications
than just jury selection.

Understanding and

AVOIdmg If a lawyer who knows or reasonably should know that the lawyer’s exercise

Discrimination in the | of peremptory challenges constitutes unlawful discrimination in the jury
. selection process violates Model Rule 8.4(g), then what other conduct that
JUI'y Selection results in discrimination violates the Rule?
Process

If it is not “legitimate advocacy” within the meaning of Model Rule 8.4(g) for
a lawyer to carry out a trial strategy that would result in unlawful juror
discrimination, what other conduct is not “legitimate advocacy™?

If a lawyer may not follow a client’s directive or accept a jury consultant’s
advice or Al software’s guidance to exercise peremptory challenges if the
lawyer knows or reasonably should know that the conduct will constitute
unlawful juror discrimination, what other conduct related to a client’s directive
or use of Al will constitute a violation of the RPC?
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