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1. You plan to leave your firm and start
your own. In preparation for the move,
and with client consent, you don’t enter
your new cases into the firm’s system
but hold them until you start your new
firm. On the current cases you
originated, after you leave the firm, you
and the firm agree to split any recovery
50/50. Secreting cases while still at the
firm:

A. May be disciplined with
disbarment.

B. Is disciplinable by a reprimand
only, per In re Cupples (Cupples
), 952 S.W.2d 226 (Mo. banc
1997).

C. Is permissible because the
division of fee agreement does
not comply with MRPC 4-1.5(e).

D. Is permissible because the
clients never complained about
the delay.
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2. Your hourly fee agreement states in
part:

“The Law Firm shall provide periodic billings
which will itemize the hourly time spent on the
Client’s behalf, the services performed and the
charges due. The Client agrees to pay said bills
within ten (10) days. In the event the Client fails to
do so, the Law Firm is specifically and expressly
authorized to voluntarily dismiss any pending
litigation on the Client’s behalf, regardless of the
status of this matter, at the sole and exclusive
option of the Law Firm.”

This language:

A. Is permissible because the
client gives not just specific
authorization, but express
authorization, too.

B. Violates MRPC 4-1.3 Diligence.

C. Is permissible provided court
approvable is not required for
dismissal of the pending litigation.

D. Doesn’t chill clients’ rights to
object to a fee because they have
10 days to do so, which is
objectively reasonable.
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3. You agree to represent Client for a
$10,000 flat fee. Your flat fee agreement
states in part:

“Two-thirds of the flat fee amount is earned upon
receipt. This amount is nonrefundable”

You hired a contracts/business
transactions law firm to draft the
agreements you use in your firm.
Regarding this language:

A. The first sentence is
permissible. The second
sentence is not.

B. The first sentence is not
permissible. The second
sentence is.

C. The first and second sentences
are permissible.

D. The first and second
sentences are impermissible.
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4. Your hourly fee agreement states in
part:

“Firm is paid an advanced fee before Firm’s
representation of Client begins. This contract is
not a flat fee contract. Firm will not continue to
work on Client’s Case unless Client pays all fees
owed.”

This language:

A. Is permissible because it is a
contract.

B. Is impermissible.

C. Is permissible provided the
client is not detrimentally affected
while you do not work on the
case.

D. Is permissible because you
would never not work the case if
there was something important
pending.
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5. Client signs your hourly fee agreement
which states in part:

“Attorney is required to only perform services
necessary to represent Client including, but not
limited to, preparing pleadings and motions,
correspondence with Client, opposing counsel,
and other parties, research, fact investigation,
travel, depositions, and court appearances.
Attorney is also obligated to represent Client in a
manner most consistent with their goals,
including cost efficiency.”

After a year of what Client later calls
“ineffective” motion practice and almost
$700,000 in fees Client discharges you. New
counsel settles the matter in less than a
year. The fee agreement language:

A. Is permissible because it is a
contract.

B. Is permissible because Client
signed the agreement.

C. Is permissible because you
charged your normal hourly rate,
which is objectively reasonable.

D. Supports a breach of fiduciary
duty claim.
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6. Your fee agreement states in part:

“Firm does not want to be in an attorney-
client relationship that is unpleasant or
uncomfortable, and Firm is sure Client does
not want that either. In the event Firm asks
to withdraw as Client’s attorneys, Firm will
ask Client to execute such necessary
documents as will permit Firm to withdraw
and client agrees to execute such necessary
documents.”

This language:

A. Establishes Client’s informed
consent to a future withdrawal.

B. Is permissible because it is a
contract.

C. Might be impermissible, but
only if the firm actually tries to rely
on it in a future withdrawal.

D. Is an attempt to chill the client’s
right to do anything that might
make the attorney-client
relationship unpleasant or
uncomfortable.
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7. In order to grow your law firm, you hire
experienced Lateral Attorney (LA) who
brings fifteen new cases to the firm. After
starting at your firm LA reviews the cases
and discovers that the statutes of limitations
on two cases ran on the day LA started at
your firm. You:

A. Have no professional duty to
inform the clients of the error because
it is not reasonable for your firm to
file on the cases the same day they
arrive at your firm.

B. Have no malpractice liability
exposure because the affected clients
have not signed a fee contract with
you.

C. Will be indemnified for any
malpractice award by LA’s previous
firm’s LPL.

D. Should immediately confirm that
all critical dates from all of the new
cases are in your calendar control
system.
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8. Because you failed to timely file notice of
the identity of your expert witness, the court
substantially narrows the scope of the
expert’s testimony at trial. After the jury
finds for the adverse party Client accuses
you of malpractice. You are certain the
court abused its discretion and improperly
limited the expert’s testimony and believe it
Is a winning issue on appeal. You:

A. Should consult with Client on
the issues for appeal and
convince them to let you go
forward with it.

B. Are required to withdraw from
the representation because of
Client’s malpractice allegation.

C. Shall consult with Client
regarding the Col and obtain a
written waiver.

D. Do not have a COI because if
you win the appeal Client is not
harmed, so your interests and
Client’s are aligned. Also because
you’re doing the appeal at no
charge.
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9. You have concluded that you must
report the misconduct of Adverse
Attorney to the OCDC. You are
concerned about the timing of that
report, as the matter is near trial, and
settlement negotiations are underway
which may be adversely affected if a
report is made. You:

A. Shall wait at least until the
conclusion of negotiations to
make the report.

B. May wait until the conclusion
of negotiations to make the
report.

C. Shall first inform Adverse
Attorney that you are considering
reporting her misconduct to
provide her an opportunity to cure
the conduct.

D. Shall encourage client to
consent to disclosure at a time
when prosecution of the complaint
would not substantially prejudice
the client's interests.
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10. You move to withdraw from a
representation. Client does not consent
to your withdrawal. In support of your
Motion you attach emails between you
and your client exhibiting a breakdown
in the attorney-client relationship and a
claim for an award of attorney fees.
Because the information in the emails is

confidential you submit them under seal
to the court. Submitting the emails
under seal with your initial Motion filing:

A. Violates MRPC 4-1.6
Confidentiality.

B. Does not violate MRPC 4-1.6
Confidentiality because the judge
is bootstrapped to your duty of
confidentiality.

C. Does not violate MRPC 4-1.6
Confidentiality because you are
establishing a claim or defense on
your behalf in a controversy
between you and the client.

D. Does not violate MRPC 4-1.6
Confidentiality because MRPC 4-
1.16 requires supporting facts to
establish the existing cause for
withdrawal.
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1. You plan to leave your firm and start
your own. In preparation for the move,
and with client consent, you don’t enter
your new cases into the firm’s system
but hold them until you start your new
firm. On the current cases you
originated, after you leave the firm, you
and the firm agree to split any recovery
50/50. Secreting cases while still at the
firm:

A. May be disciplined with
disbarment.

B. Is disciplinable by a reprimand
only, per In re Cupples (Cupples
), 952 S.W.2d 226 (Mo. banc
1997).

C. Is permissible because the
division of fee agreement does
not comply with MRPC 4-1.5(e).

D. Is permissible because the
clients never complained about
the delay.
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1. You plan to leave your firm and start
your own. In preparation for the move,
and with client consent, you don’t enter
your new cases into the firm’s system
but hold them until you start your new
firm. On the current cases you
originated, after you leave the firm, you
and the firm agree to split any recovery

50/50. Secreting cases while still at the
firm:

https://mo-legal-ethics.org — For Lawyers — Resources Page
— Leaving a Law Firm.

Missouri Supreme Court Rules;

Cases;

Formal Opinions;

Informal Opinions;

Published Articles;

Frequently Asked Questions;

External Links;

Requesting an Informal Advisory Opinion.

ANSWER: May be disciplined with
disbarment.

In re Goldstein, 2026 Mo. LEXIS 27, S.C.Mo.,
01/23/2026, No. SC101182.

‘[Respondent] also relies, as so many have,
on In re Cupples, 952 S.W.2d 226, 237 (Mo.
1997), which resulted in a reprimand.

“...[S]light variances in circumstances, the
passage of time, the lessons of experience, and
the changing backdrop of society all play a role
in diminishing the usefulness of prior published
opinions in making these decisions...But, even if
[Respondent’s] conduct were the same in every
respect as Cupples' misconduct a generation
ago, it is highly unlikely a reprimand would
result. Accordingly, the Court is not persuaded
by [Respondent’s] reliance on Cupples.”
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1. You plan to leave your firm and start
your own. In preparation for the move,
and with client consent, you don’t enter
your new cases into the firm’s system
but hold them until you start your new
firm. On the current cases you
originated, after you leave the firm, you
and the firm agree to split any recovery

50/50. Secreting cases while still at the
firm:

Both withdrawing attorney and the firm have a duty to orderly maintain or
transfer client files in accordance with client directions and to withdraw
from representing those clients by whom they are discharged.

Both the withdrawing attorney and the firm have a mutual duty, not only
to the client, but to each other as well, to complete these tasks in a
competent and professional manner to the reasonable satisfaction of
their clients.

ANSWER: May be disciplined with
disbarment.

In re Cupples, 952 S.W.2d 226 (Mo.
1997).

Prior to withdrawal, lawyers have a duty to treat each
other fairly and honestly and to put the firm’s business
interests before their individual interests.

The lawyer may not compete with the firm for business
opportunities.

Each lawyer has a duty to the firm to represent firm
clients diligently, competently, and zealously.

After an attorney withdraws from a firm, the fiduciary
duties no longer prohibit competition.

The firm and the departing attorney have a duty to deal
in good faith in winding up the firm business.

Both the withdrawing attorney and the firm have a duty
to inform clients of material change in representation
and obtain the clients' informed direction as to how the
client wishes its work to be handled.
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2. Your hourly fee agreement states in
part:

“The Law Firm shall provide periodic billings
which will itemize the hourly time spent on the
Client’s behalf, the services performed and the
charges due. The Client agrees to pay said bills
within ten (10) days. In the event the Client fails to
do so, the Law Firm is specifically and expressly
authorized to voluntarily dismiss any pending
litigation on the Client’s behalf, regardless of the
status of this matter, at the sole and exclusive
option of the Law Firm.”

This language:

A. Is permissible because the
client gives not just specific
authorization, but express
authorization, too.

B. Violates MRPC 4-1.3 Diligence.

C. Is permissible provided court
approvable is not required for
dismissal of the pending litigation.

D. Doesn’t chill clients’ rights to
object to a fee because they have
10 days to do so, which is
objectively reasonable.
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2. Your hourly fee agreement states in
part:

“The Law Firm shall provide periodic billings
which will itemize the hourly time spent on the
Client’s behalf, the services performed and the
charges due. The Client agrees to pay said bills
within ten (10) days. In the event the Client fails to
do so, the Law Firm is specifically and expressly
authorized to voluntarily dismiss any pending
litigation on the Client’s behalf, regardless of the
status of this matter, at the sole and exclusive
option of the Law Firm.”

This language:

ANSWER: B. Violates MRPC 4-1.3
Diligence.

Missouri Informal Opinion 20000172

QUESTION: Attorney would like to add a
provision to Attorney’s standard engagement
letter for civil cases, particularly domestic
relations cases. Is it permissible to state in the
engagement letter that if the client does not
make payment, Attorney will stop working on
his or her case? Attorney would like to state
that Attorney will not continue to work on a
client’s case if no payments are made.

ANSWER: Attorney may not include the
provision Attorney proposes in Attorney’s
engagement letter. Under Rule 4-1.3, Attorney
has an obligation to diligently represent
Attorney’s client, unless Attorney withdraws. If
Attorney has not been paid, Attorney’s option is
to continue to diligently represent the client and
seek payment, or seek to withdraw. Attorney
may seek to withdraw under Rule 4-1.16(b),
only if withdrawal may be accomplished without
“material adverse effect on the interests of the
client.”
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3. You agree to represent Client for a
$10,000 flat fee. Your flat fee agreement
states in part:

“Two-thirds of the flat fee amount is earned upon
receipt. This amount is nonrefundable”

You hired a contracts/business
transactions law firm to draft the
agreements you use in your firm.
Regarding this language:

A. The first sentence is
permissible. The second
sentence is not.

B. The first sentence is not
permissible. The second
sentence is.

C. The first and second sentences
are permissible.

D. The first and second
sentences are impermissible.
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3. You agree to represent Client for a
$10,000 flat fee. Your flat fee agreement
states in part:

“Two-thirds of the flat fee amount is earned upon
receipt. This amount is nonrefundable”

You hired a contracts/business
transactions law firm to draft the
agreements you use in your firm.
Regarding this language:

ANSWER: D. The first and second
sentences are impermissible.

Missouri Formal Opinion 128.

“We believe that all flat fees must be deposited
into a lawyer trust account and promptly
removed when actually earned, similar to
prompt removal of earned hourly fees.

Flat fees could be removed based upon
reaching a particular stage of a case or based
on some other reasonable criteria, depending
on the nature and circumstances of the
representation.”

See also MRPC4- 1.1 5(c) which provides that
"an advanced flat fee which does not exceed
$2,000 is exempted from this requirement and
may be deposited into another account."

See also COMMENT [20] providing guidance
that advanced flat fees not exceeding $2,000
that are deposited in a lawyer's operating
account are subject to refund to the extent the
attorney-client relationship is terminated
before the advanced flat fee is earned.
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4. Your hourly fee agreement states in
part:

“Firm is paid an advanced fee before Firm’s
representation of Client begins. This contract is
not a flat fee contract. Firm will not continue to
work on Client’s Case unless Client pays all fees
owed.”

This language:

A. Is permissible because it is a
contract.

B. Is impermissible.

C. Is permissible provided the
client is not detrimentally affected
while you do not work on the
case.

D. Is permissible because you
would never not work the case if
there was something important
pending.
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4. Your hourly fee agreement states in Missouri Informal Opinion 20000172

part: QUESTION: Attorney would like to add a
provision to Attorney’s standard engagement
letter for civil cases, particularly domestic

“Firm is paid an advanced fee before Firm’s relations cases. Is it permissible to state in the
representation of Client begins. This contract is engkageme”t "itt'i'trtthat ) th_ﬁ C't'e”t doi,s Jeu
not a flat fee contract. Firm will not continue to ontecdbaliawnlinea -

., . his or her case? Attorney would like to state
work on Client’s Case unless Client pays all fees that Attorney will not continue to work on a

7 . , .
owed. client’s case if no payments are made.

ANSWER: Attorney may not include the
provision Attorney proposes in Attorney’s
engagement letter. Under Rule 4-1.3, Attorney
has an obligation to diligently represent
Attorney’s client, unless Attorney withdraws. If
Attorney has not been paid, Attorney’s option
is to continue to diligently represent the client
and seek payment, or seek to withdraw.
Attorney may seek to withdraw under Rule 4-
1.16(b), only if withdrawal may be
accomplished without “material adverse effect
on the interests of the client.”

This language:
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5. Client signs your hourly fee
agreement which states in part:

“Attorney is required to only perform services
necessary to represent Client including, but not
limited to, preparing pleadings and motions,
correspondence with Client, opposing counsel,
and other parties, research, fact investigation,
travel, depositions, and court appearances.
Attorney is also obligated to represent Client in a
manner most consistent with their goals,
including cost efficiency.”

After a year of what Client later calls
“ineffective” motion practice and
almost $700,000 in fees Client
discharges you. New counsel settles
the matter in less than a year. The fee
agreement language:

A. Is permissible because it is a
contract.

B. Is permissible because Client
signed the agreement.

C. Is permissible because you
charged your normal hourly rate,
which is objectively reasonable.

D. Supports a breach of fiduciary
duty claim.
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5. Client signs your hourly fee
agreement which states in part:

“Attorney is required to only perform services
necessary to represent Client including, but not
limited to, preparing pleadings and motions,
correspondence with Client, opposing counsel,
and other parties, research, fact investigation,
travel, depositions, and court appearances.
Attorney is also obligated to represent Client in a
manner most consistent with their goals,
including cost efficiency.”

After a year of what Client later calls
“ineffective” motion practice and
almost $700,000 in fees Client
discharges you. New counsel settles
the matter in less than a year. The fee
agreement language:

ANSWER: D. Supports a breach
of fiduciary duty claim.

Litigation Lawyers, Professional
Association v. Harbison, 2025 U.S. Dist.
LEXIS 144969, Missouri Eastern District
Court, 07/29/2025.

“Under Missouri law, a breach-of-fiduciary-duty claim
against an attorney contains five elements: (1) an
attorney-client relationship; (2) breach of a fiduciary
obligation by the attorney; (3) proximate causation; (4)
damages to the client; (5) no other recognized tort
encompasses the facts alleged.” Klemme v Best, 941
S.W.2d at 496 (Mo. banc 1997).

“In addition, an attorney has the basic fiduciary
obligations of undivided loyalty and confidentiality.”

"A breach of a fiduciary obligation is constructive
fraud."

“[Attorney] did not bill for ‘necessary’ legal actions but
instead routinely billed for excessive and unnecessary
legal actions, including billing a total of 371.91 hours for
work completed in an uninterrupted 31-day span.

Thus, at this stage of the case, the [Clients] satisfied
facial plausibility of the [second] breach element.

Motion to dismiss complaint for failure to state a claim
upon which relief can be granted denied.
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6. Your fee agreement states in part:

“Firm does not want to be in an attorney-
client relationship that is unpleasant or
uncomfortable, and Firm is sure Client does
not want that either. In the event Firm asks
to withdraw as Client’s attorneys, Firm will
ask Client to execute such necessary
documents as will permit Firm to withdraw
and client agrees to execute such necessary
documents.”

This language:

A. Establishes Client’s informed
consent to a future withdrawal.

B. Is permissible because it is a
contract.

C. Might be impermissible, but
only if the firm actually tries to rely
on it in a future withdrawal.

D. Is an attempt to chill the client’s
right to do anything that might
make the attorney-client
relationship unpleasant or
uncomfortable.
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6. Your fee agreement states in part:

“Firm does not want to be in an attorney-
client relationship that is unpleasant or
uncomfortable, and Firm is sure Client does
not want that either. In the event Firm asks
to withdraw as Client’s attorneys, Firm will
ask Client to execute such necessary
documents as will permit Firm to withdraw
and client agrees to execute such necessary
documents.”

This language:

ANSWER: D. Is an attempt to
chill the client’s right to do
anything that might make the
attorney-client relationship
unpleasant or uncomfortable.

“You consent...”

“You agree...”

“You authorize...”
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7. In order to grow your law firm, you hire
experienced Lateral Attorney (LA) who
brings fifteen new cases to the firm. After
starting at your firm LA reviews the cases
and discovers that the statutes of limitations
on two cases ran on the day LA started at
your firm. You:

A. Have no professional duty to
inform the clients of the error because
it is not reasonable for your firm to
file on the cases the same day they
arrive at your firm.

B. Have no malpractice liability
exposure because the affected clients
have not signed a fee contract with
you.

C. Will be indemnified for any
malpractice award by LA’s previous
firm’s LPL.

D. Should immediately confirm that
all critical dates from all of the new
cases are in your calendar control
system.
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7. In order to grow your law firm, you hire
experienced Lateral Attorney (LA) who
brings fifteen new cases to the firm. After
starting at your firm LA reviews the cases
and discovers that the statutes of limitations
on two cases ran on the day LA started at
your firm. You:

Your practice management procedures versus the
Lateral’s expectations.

- Common for malpractice claims to arise from LH refusing to
engage with and “live under” the practice Management
processes of HF.

Don’t Onboard Malpractice.

- Review should occur before the clients in those cases
choose to follow the LH to the HF.

- Interview LH about the transferring for LH assurance that
cases are timely, there have been no client complaints about
the representation, and no identified issues to a successful
result.

- Don'’t let the PF’s headaches become your headache.

ANSWER: D. Should immediately
confirm that all critical dates from all
of the new cases are in your calendar
control system.

Malpractice Liability and Ethics
Complaint Exposures When Hiring a
Lateral Attorney

Conflicts of Interest.

- 4-1.6(b)(5) — “allow” not “require”

“not compromise the attorney-client privilege or
otherwise prejudice the client.”

- Final Stages

- Career COI Information

- No Screening in 4-.19 or 4-1.10

Lateral’s compliance with proper
notification of Prior Firm and Clients
regarding leaving.

- As Hiring Firm, don’t get caught in middle
- Know Cupples/Informal Opinions

- Know LH knows and has complied.

Unfamiliarity with the Lateral’s practice
area.

- Trap is unfamiliarity inhibits meaningful
supervision.
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8. Because you failed to timely file notice of
the identity of your expert witness, the court
substantially narrows the scope of the
expert’s testimony at trial. After the jury
finds for the adverse party Client accuses
you of malpractice. You are certain the
court abused its discretion and improperly
limited the expert’s testimony and believe it
Is a winning issue on appeal. You:

A. Should consult with Client on
the issues for appeal and
convince them to let you go
forward with it.

B. Are required to withdraw from
the representation because of
Client’s malpractice allegation.

C. Shall consult with Client
regarding the Col and obtain a
written waiver.

D. Do not have a COI because if
you win the appeal Client is not
harmed, so your interests and
Client’s are aligned. Also because
you’re doing the appeal at no
charge.
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8. Because you failed to timely file notice of
the identity of your expert witness, the court
substantially narrows the scope of the
expert’s testimony at trial. After the jury
finds for the adverse party Client accuses
you of malpractice. You are certain the
court abused its discretion and improperly
limited the expert’s testimony and believe it
Is a winning issue on appeal. You:

Attorney should consider if there is a significant risk as to Attorney’s
ability to consider, recommend, and carry out an appropriate course of
action;

Rule 4-1.7, Comment [8]. Attorney must also assess if
Attorney’s...personal interest in refuting the...allegations will...adversely
effect...the representation...Rule 4-1.7, Comment [9];

If Attorney determines [there is] a material limitation conflict based
on...personal interest, Attorney...must withdraw pursuant to Rule 4-
1.16(a)(1), provide notice or seek permission of the tribunal pursuant to
Rule 4-1.16(c), and assist Client upon withdrawal pursuant to Rule 4-
1.16(d);

If Attorney has a reasonable belief that Attorney may proceed with
representing Client without it impacting the professional judgment of
Attorney, Attorney may proceed with the representation.

btai it iver.
Missouri Informal Opinion: 2022-05

Question: Attorney represents Client in a dissolution
of marriage...Client is unhappy with the proposed
agreement and files a disciplinary complaint against
Attorney without telling Attorney...Client never
expresses dissatisfaction with Attorney...Attorney
receives a letter from the Office of Chief Disciplinary
Counsel (OCDC) asking for Attorney to respond to
Client’s complaint. A hearing is scheduled in two weeks
on Client’s dissolution matter. Attorney is upset that
Client filed a complaint with OCDC, but never
expressed dissatisfaction with Attorney directly.
Attorney asks if Attorney must withdraw from
representing client due to the filing of the complaint
with OCDC.

Answer: Just because Client filed a disciplinary
complaint..., Attorney is not necessarily required to
withdraw from representing Client...Attorney must
continue to communicate directly with Client regarding
the representation. See Missouri Informal Opinion
20050059. Sometimes the lawyer-client relationship may
continue despite the filing of a disciplinary complaint,
depending on the nature and severity of Client’s
allegations of misconduct and the overall health of the
lawyer-client relationship. Attorney should assess if a
material limitation conflict exists pursuant to Rule 4-
1.7(a)(2) based on Attorney’s personal interest in
refuting the allegations of misconduct.
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8. Because you failed to timely file notice of
the identity of your expert witness, the court
substantially narrows the scope of the
expert’s testimony at trial. After the jury
finds for the adverse party Client accuses
you of malpractice. You are certain the
court abused its discretion and improperly
limited the expert’s testimony and believe it
Is a winning issue on appeal. You:

Elements of an Informed Consent Agreement

Informed consent is one of the most misunderstood concepts in the ethics rules. Getting
informed consent is more than just telling a client/prospective client that there is a
conflict and asking them to waive the conflict. When seeking informed consent to
proceed despite a conflict, the lawyer must fully disclose the nature and implications of
the conflict. An effective informed consent agreement should include the following:
Identification of the Conflict — A detailed description of the nature of the conflict,
including how the lawyer’s representation of one client could potentially affect the other.
Potential Risks and Consequences — A clear explanation of how the conflict could
impact the lawyer’s ability to provide independent legal judgment or create potential
disadvantages for the client.

Benefits of Representation — \Why the client might nonetheless choose to proceed
with the representation despite the identified risks. For example, the client might benefit
by sharing with fees with a joint client.

Alternative Representation Options — Information regarding the client’s right to seek
independent legal advice regarding the conflict before consenting.

Voluntary Agreement — Assurance that the client is making an informed decision
without coercion or undue influence.

Acknowledgment and Confirmation in Writing — A written confirmation that the client
understands the conflict and agrees to proceed, typically signed by both the lawyer and
the client.

Missouri Informal Opinion 2011-10

Question: May Attorney...continue to represent
Clients in the...appeal of litigation...where Clients have
filed a negligence claim against Attorney...,where the
interests of Clients and Attorney are aligned in the
possible appeal..., where Clients signed a document
entitled “Waiver” in which they gave consent to
Attorney’s representation notwithstanding the [Col] of
interest based on Attorney’s personal interest in the
outcome of the appeal?

Answer: Pursuant to Rule 4-1.7, Attorney may represent
Clients in an appeal...notwithstanding Attorney’s
personal interest [Col] stemming from Clients’...action
for negligence...provided Clients’ giving of informed
consent complies in all respects with the definition of
informed consent in Rule 4-1.0(e) and...Clients are
advised to consult independent legal counsel regarding
the...consent and are given a realistic opportunity to do
so before signing the writing, as discussed in Comment
[6] to Rule 4-1.0.

Will Graebe, Confilicts of Interest Under Rule 1.7:
Getting Informed Consent; Byte of Prevention Blog,
Feb 18, 2025,
https://lawyersmutualnc.com/article/conflicts-of-
interest-under-rule-1-7-getting-informed-consent/
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8. Because you failed to timely file notice of
the identity of your expert witness, the court
substantially narrows the scope of the
expert’s testimony at trial. After the jury
finds for the adverse party Client accuses
you of malpractice. You are certain the
court abused its discretion and improperly
limited the expert’s testimony and believe it
Is a winning issue on appeal. You:

First Rule of law firm risk management:

Don’t turn small problems into big problems.

Is this a good idea? Just because a
lawyer can do it doesn’t mean a
lawyer should do it.

Interest are NEVER “aligned”.

It’s a “Consent” NOT a “Waiver”

Why is it in Client’s best interest for
lawyer to remain in the representation?

Fait Accompli Consent versus
Informed Consent
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9. You have concluded that you must
report the misconduct of Adverse
Attorney to the OCDC. You are
concerned about the timing of that
report, as the matter is near to trial, and
settlement negotiations are underway
which may be adversely affected if a
report is made. You:

A. Shall wait at least until the
conclusion of negotiations to
make the report.

B. May wait until the conclusion
of negotiations to make the
report.

C. Shall first inform Adverse
Attorney that you are considering
reporting her misconduct to
provide her an opportunity to cure
the conduct.

D. Shall encourage client to
consent to disclosure at a time
when prosecution of the complaint
would not substantially prejudice
the client's interests.
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9. You have concluded that you must
report the misconduct of Adverse
Attorney to the OCDC. You are
concerned about the timing of that
report, as the matter is near to trial, and
settlement negotiations are underway
which may be adversely affected if a
report is made. You:

ANSWER con’t: As stated in Scope [14], “[t]he Rules of
Professional Conduct are rules of reason.” Comment [2] to
Rule 4-8.3 references potential prejudice to a client’s interests
in the context of seeking informed consent to disclose
confidential information. This reference suggests that Lawyer
may consider the adverse impact on the client when
determining the timing of the report. While Lawyer may
consider the interests of the client in the timing of filing a
report, and prejudice to the client in the middle of settlement
negotiations with a trial nearing may be such a factor, if an
obligation to report exists pursuant to Rule 4-8.3, a report
should be made reasonably promptly to the Office of Chief
Disciplinary Counsel. See also Missouri Informal Opinion
2019-02 (threat of criminal prosecution or disciplinary
complaint; duty to report).

ANSWER: D. Shall encourage
client to consent to disclosure at
a time when prosecution of the
complaint would not
substantially prejudice the
client’s interests.

Missouri Informal Opinion 2025-02

Question: Lawyer has determined that Lawyer
must report the misconduct of another lawyer to
the [OCDC]...However, Lawyer is concerned
about the timing of that report, as Lawyer is
representing client in litigation that is near to
trial, and the report pertains to the lawyer on the
opposing side. Settlement negotiations are
underway. May Lawyer wait to inform the
[OCDC] as to the misconduct of opposing
counsel pursuant to Rule 4-8.37?

Answer: If Lawyer determines that Lawyer is
required to report..., that obligation exists
regardless of the timing. While Rule 4-8.3 does
not address the timing of the report, it is
generally presumed that the report should be
done as promptly as possible. This requirement
derives from the need to safeguard the public
and the profession from future misconduct by
the offending attorney.
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10. You move to withdraw from a
representation. Client does not consent
to your withdrawal. In support of your
Motion you attach emails between you
and your client exhibiting a breakdown
in the attorney-client relationship and a
claim for an award of attorney fees.
Because the information in the emails is

confidential you submit them under seal
to the court. Submitting the emails
under seal with your initial Motion filing:

A. Violates MRPC 4-1.6
Confidentiality.

B. Does not violate MRPC 4-1.6
Confidentiality because the judge
is bootstrapped to your duty of
confidentiality.

C. Does not violate MRPC 4-1.6
Confidentiality because you are
establishing a claim or defense on
your behalf in a controversy
between you and the client.

D. Does not violate MRPC 4-1.6
Confidentiality because MRPC 4-
1.16 requires supporting facts to
establish the existing cause for
withdrawal.
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10. You move to withdraw from a
representation. Client does not consent
to your withdrawal. In support of your
Motion you attach emails between you
and your client exhibiting a breakdown
in the attorney-client relationship and a
claim for an award of attorney fees.
Because the information in the emails is
confidential you submit them under seal
to the court. Submitting the emails
under seal with your initial Motion filing:

ANSWER: B. Violates MRPC 4-
1.6 Confidentiality.

Johnson v. Bd. of Pro. Resp. of the Sup.
Ct., 2025 Tenn. LEXIS 394.

“[A] disclosure of confidential information
to a judge is still a disclosure of
confidential information."

See also, Ethics: Withdrawing from
representation; August 03, 2020; Vol. 76, No.
4, July - Aug. 2020; Melody Nashan, staff
counsel for the OCDC.

“Generally, ‘a statement that professional considerations
require termination of the representation should be
accepted as sufficient.’

Another statement commonly used is: Fhere-has-beena

break-down in the attorney-client relationship.
[Strikethrough added.]

If the court orders [get that in writing] an attorney to say
more, after communicating with his or her client as
required by Rule 4-1.4, and pursuant to Rule 4-1.6(b)(4)
[“to comply with other law or a court order”], the attorney
may disclose the minimum [non-damaging] amount of
information necessary to comply with the court order.
This is a fine line to walk. Attorneys should resist the
urge to be vindictive. Brevity and soberness will be the
attorney’s friend.” [Bold and bracketed language added]
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10. You move to withdraw from a
representation. Client does not consent
to your withdrawal. In support of your
Motion you attach emails between you
and your client exhibiting a breakdown
in the attorney-client relationship and a
claim for an award of attorney fees.
Because the information in the emails is

confidential you submit them under seal
to the court. Submitting the emails
under seal with your initial Motion filing:

ABA Formal Opinion Formal Opinion 519, December 3, 2025, con’t.

4) if the court does not order the lawyer to disclose but states that the
motion to withdraw will be denied unless the lawyer provides more
information, the lawyer remains bound by the duty of confidentiality and
should remind the judge that, absent an order from the court, the lawyer
is obligated under Rule 1.6 to maintain the confidentiality of the
information. In doing so, the lawyer should also request that, if the court
does order the lawyer to disclose, the court require the lawyer to disclose
only so much information protected by Rule 1.6 as is necessary and
allow the lawyer to make those disclosures in camera or submitted under
seal so as to minimize harm to client’s interests.

ANSWER: B. Violates MRPC 4-
1.6 Confidentiality.

ABA Formal Opinion Formal Opinion 519, December
3, 2025, Disclosure of Information Relating to the
Representation in a Motion to Withdraw From a
Representation

We advise that a lawyer seeking to withdraw, whether
under Rule 1.16(a) or Rule 1.16(b), should proceed as
follows:

1) initially submit a motion providing no confidential
client information apart from a reference to “professional
considerations” or “irreconeilable-differenees”;

2) upon being informed by the court that further
information is necessary, respond, when practicable, by
seeking to persuade the court to rule on the motion
without requiring the disclosure of confidential client
information, asserting all nonfrivolous claims for
maintaining confidentiality consistent with Rule 1.6(a)
and for protecting the attorney-client privilege;

3) if that fails and the lawyer is nonetheless ordered to
submit information by the court— thereby invoking Rule
1.6(b)(6)’s exception—do so only to the extent
‘reasonably necessary” to satisfy the needs of the court
and preferably by whatever restricted means of
submission are available, such as in camera review,
under seal, or such other procedures designated to
minimize disclosure as the court determines is
appropriate; and
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The Ethics and
Malpractice
Tools for
Conducting Your
Law Practice
Management
Review

The QUIZ
The Takeaways

When drafting/reviewing a fee agreement, fiduciary duties
run.

Terms in your fee agreement will be defended in contract.

When a lawyer leaves a firm, a guide to conduct for the lawyer
and the firm is to ask, “Is this in the best interest of the
client?”

Hiring a Lateral Attorney can create a tripartite relationship
and malpractice and ethics exposure.

When withdrawing from a representation, confidential
information may not be disclosed unless a 4-1.6 exception
applies, i.e., none apply and it’s all confidential always.

Withdrawal is a 1,2,3,4 process.
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Thank You

The Bar Plan Mutual
Insurance Company

Christian A. Stiegemeyer

Director of Risk Management
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